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TAURGO, J,

This case may wdl be the first skirmish in an eventud baitle over the construction by
Defendant, Cape Wind Associates, LLC (* Cape Wind”), of awindmill farm in Nantucket Sound. But,
what is a issue here isthe vdidity of the permit process for building a single tower in the Sound to
record scientific measurements. Plaintiffs claim that the permit obtained by the builder, Cape Wind,

wasinvaid. Cape Wind disagrees and movesfor dismiss.



BACKGROUND

In late 2002, Cape Wind sought to build atemporary scientific measurement tower in an area
of Nantucket Sound called Horseshoe Shods. Horseshoe Shodsis a shalow region in the Sound
more than three miles off the coasts of both Cape Cod and Nantucket. The tower, called a scientific
measurement devices gation or SMIDS, is intended to collect data for five yearsto determine if thisisa
feasble location for a planned permanent windmill farm. That farm would include 170 windmills and be
vighble from shore.

Cape Wind went through a process that culminated on August 19, 2002 in the United States
Army Corps of Engineers granting a permit under § 10 of the Rivers and Harbors Act of 1889.! This
permit, Number 199902477, contemplates building atower risng dmost 200 feet above sealevd,
supported by three piles driven approximately 100 feet into the seafloor. The condruction Steis
located in water approximately thirteen feet deep.?

Cape Wind originaly planned to begin construction on October 7, 2002. The start date was
postponed because Plaintiffs sought and recelved atemporary restraining order from Barngtable
Superior Court on September 24. Cape Wind removed the case to federa court, based on federa
question jurisdiction. After the restraining order expired, Cape Wind began building the tower on

October 27.

133 U.S.C. §§ 401 et seq.

The permit references the sea floor having aMLLW devation of negative thirteen, meaning
that the average water height above the sea floor of the two low water marks during a day with two low
tidesisthirteen feet. Obvioudy, the water depth changes according to the tides.



Paintiffs dam in this suit that Cape Wind should not be alowed to congtruct the tower without
first complying with Massachusetts s fisheries regulations. According to Plaintiffs, Chapter 91 of the
Massachusetts Generd Laws required Cape Wind to secure alicense before engaging in tower
congruction. Defendant moves for digmissd of Plantiffs auit, citing the federd government’ s exclusve

jurisdiction over waters more than three miles from shore.

DISCUSSION

Cape Wind now moves to dismiss Flaintiffs complaint as a matter of law. Accordingly, the
court must accept as true the facts dleged in the complaint, construe al reasonable inferences in favor
of the plaintiff, and determine whether the plaintiff can recover under any cognizable lega theory.®

Thereisno factua dispute between the parties that Cape Wind has received a permit from the
Army Corps of Engineers, but not alicense from the Commonwealth of Massachusetts. So the
essential question is one of law: whether Cape Wind' s activity requires such alicense. This court
concludes that it does not.

As noted from the bench in open court, the two United States v. Maine Supreme Court cases®

work together to confirm the federad government’s exclusive jurisdiction over the seabed for that
portion of Nantucket Sound more than three miles from the coast. Maine | set forth the principle that

the seabed of the Atlantic Ocean within the United States' territorid waters, but more than three miles

3See Bedddll v. State St. Bank & Trust Co., 137 F.3d 12, 16 (1st Cir. 1998).

4420 U.S. 515 (1975) (Manel) and 475 U.S. 89 (1986) (Maine ).
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from shore, is under exclusive federd jurisdiction.® Maine Il made clear that the pocket of Nantucket

Sound outside the three mile coasta zone, including Horseshoe Shodls, is subject to this generd rule®
Maintiffs do not contest this conclusion.

But Plaintiffs argue that, for certain purposes, the federal government ceded itsjurisdiction over
the pocket of federd watersin Nantucket Sound to Massachusetts. Specificaly, Plaintiffs clam that
the 1983 amendment to the Magnuson-Stevens Fishery Conservation and Management Act’ delegated
regulatory authority over the care of the entire Nantucket Sound fishery to the Commonwedth. The
Magnuson Act, as amended in 1983, dtates:

For the purposes of this chapter . . . the jurisdiction and authority of a
State shdl extend — (A) to any pocket of waters that is adjacent to the
State and totaly enclosed by lines delimiting the territorid seaof the
United States . . .; [and] (B) with respect to the body of water
commonly known as Nantucket Sound, to the pocket of water west of
the seventieth meridian west of Greenwich.®

Paintiffs cite Title 310 of the Code of Massachusetts Regulations as the Commonwedth’'s use
of this authority: “[A]n application for license or license amendment shal be submitted to the
Department for . . . any congruction, placement, excavation, addition, improvement, maintenance,

repair, replacement, reconstruction, demalition, or remova of any fill or structures not previoudy

authorized, or for which a previous grant or license is not presently vaid.”®

5Mainel, 420 U.S. at 522.
SMainell, 475 U.S. at 959-60.
716 U.S.C. 1800 et seq.

816 U.S.C. § 1856(a)(2).

®Mass. Regs. Code tit. 310, § 9:05(a).



RAantiff’s argument ignores the limits inherent to the Magnuson Act. The section that Plaintiffs
understand as a delegation of federa jurisdiction begins with language of limitation.’® Congress did not
delegate its complete sovereign authority over the pocket of federal watersin Nantucket Sound to the
Commonwedth, but only that part necessary to establish consigtent fishing regulations throughout the
Sound. As Cape Wind points out in its papers, the Act regulates who may fish,** by what means they
may fish,*2 and how much they may fish.*®

And 0, with respect to fishing in the limited area of Nantucket Sound, the Commonwedlth has
excdlusive regulatory jurisdiction.** But, nothing in the Act supports the proposition that regulating non-
fishing activities Smply for the protection of fish fdls under the Commonwedth’sjurisdiction.

Had Congress intended to entrust M assachusetts with the task of policing the entire Nantucket
Sound for environmenta disturbances that could impact fishing, it would have done 0. Instead,
Congress used limiting language, compelling the conclusion that Massachusetts has no jurisdiction to
regulate the congtruction of a scientific research tower in federd waters. In the absence of this

juridiction, the Commonwealth cannot require alicense, and Plaintiffs clam fails.

19See 16 U.S.C. § 1856(a)(2) (delegating authority over Nantucket Sound to Commonwealth
“[f]or the purposes of this chapter”).

116 U.S.C. §§ 1821-24.
1216 U.S.C. §81826-1826g.
316 U.S.C. §81851-1854.

14See Davrod v. Coates, 971 F.2d 778, 786-87 (1st Cir. 1992).
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CONCLUSION
Asthe congruction of a scientific testing tower does not fal within the Commonwedth's
jurisdiction to regulate fisheries, no license from the Commonwedth was required. Plantiffs case,
therefore, is DISMISSED.

AN ORDER WILL ISSUE.

/S Joseph L. Tauro

United States Didtrict Judge



