
Regulation of Offshore Renewables Development - 

Existing Regulatory Regime and Proposals for Improvement

Carolyn Elefant
                    Law Offices of Carolyn Elefant

Washington D.C. 
202-297-6100
loce@his.com
http://www.his.com/israel/loce/ocean.html



Ocea n Reg ulation p. 1

1

SUMMARY OVERVIEW

I.  Existing Regulation of Offshore Renewable Development

A.   National Oceanic Atmospheric Administration (NOAA)

 B.  U.S. Army Corps of Engineers (Corps)

C.     Federal Energy Regulatory Commission (FERC)

D.    Secretary of Interior Leasing Program and H.R. 793 (DOI)

II.  Critique of Existing System and Proposed Solutions

A.  Critique

B.  Proposed Solutions



Ocea n Reg ulation p. 2

2

I.  Existing Regulation of Offshore Renewable Development

A.  NOAA

1. OTEC Act, 42 U.S .C. § 9111 - gives NOAA jur isdiction to
license OTEC projects:

No person shall engage in the ownership,
construction or operation of an OTEC
facility...[located in waters of the United
States] except with a license issued by NOAA.

a.  OTEC Act was intended to create  �one stop
shopping � for  licensing of OTEC plants.  NOAA
promulgated regulations governing applications for
OTEC licenses (15 C.F.R. Part 981) but withdrew
them in 1996 due to lack of OTEC applicants.

b. To obtain an OTEC license, applicants must comply
with applicable federal and state laws (See
Summary Chart for more details).  For example,
OTEC applicant will need to get a Section 10 permit
from Corps of Engineers because plant may pose
an obstruction to navigation.  But NOAA regulations
provide for Consolidated Application Review (CAR)
to coordinate  timing and processing of multip le
permit applications.

c. OTEC regulations allow exemption for demo
projects qualified by Department of Energy and
non-permanent test platforms

d. Standard for  issuance of license: project is in
national interest and complies with applicable laws.
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e. Pros and Cons of OTEC Act:

i.  Pro - Exemption for demo projects promotes
R&D on   technology 

ii.  Pro - Consolidated review procedures
minimize duplication  of  effort 

c. Con - OTEC application is costly - application
fee was $250,000 dollars. 15 C.F.R. §
981.130

d. Con - Since NOAA has withdrawn regulations,
current status of OTEC program is uncertain 

2. Basis of NOAA Jurisdiction: National Marine Sanctuaries
Act, 16 U.S.C. § 1431

Marine Sanctuaries Act authorizes the Department of
Commerce to designate certain areas as marine
sanctuaries which are administe red by NOAA.  See 15
C.F.R. Part 922.  

a. Generally, under NOAA regulations, development of
an offshore renewable plan t in a marine sanctuary
constitutes a  �prohib ited use �  which is only
permissible with a permit from NOAA.1  Standard for
permit can be either that pro ject is consistent with
uses of sanctuary or will promote welfare of Indian
tribes.  
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b. Applicants for a permit to construct a project in a
marine sanctuary must still satisfy all other
applicable state and federal permit requirements.

c. Pros and Cons

a. Con- NOAA does not have a longstanding
permitting program for sanctuaries so first set
of permit applicants may face uncertainty as
to procedures for processing permits, length
of time for permit process, etc... 

b. Con - NOAA has proposed regulations for
assessing charges for use of sanctuaries -
fees may be costly

c. Bottom line - if applicant determines that
sanctuary is optimal location for project, then
it has no choice but to comply with NOAA
regulations.
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B.   U.S. Army Corps of Engineers

1. Basis of Jurisdiction: Section 10 Rivers and Harbors
Permit (43 U.S.C. § 403):

 �It shall not be lawful to build or
commence the building of any wharf,
pier...or o ther structure in  any port,
roadstead..or other water of the United
States except on plans recommended
by the Chief of Engineers and
authorization by Secretary of the Army

2. App licability

a. Section 10 permit is required for potential
obstruction in navigable waters (three miles inward)
and a lso on Outer Continenta l Shelf.  See OCSLA,
43 U.S.C. § 1333(e)(extending Corps � jurisdiction to
OCS).  So offshore wind projects and OTEC
projects wou ld both require  Section 10 permit

b. Section 10 permit not required when FERC license
is issued.  To the extent FERC has jurisdiction over
current, tidal and wave energy conversion, those
projects will not require  a Section 10 permit.

3. Standards for Issuance of Section 10 permit

a. Corps must determine whether project meets
environmental requirements, complies with
applicable laws, does not pose an obstruction
to nav igation and genera lly, meets the public
interest.  33 C.F.R. § 322.2.

b. No special exemption for demo projects from
Section 10 requirements.
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4. Pros and Cons of Section 10 process for offshore
regulation

a. Pro - Section 10 has been around since 1899
so Corps has program in place for processing
and evaluating permits.  Corps has also
issued Section 10 permits for underwater
submarine cables and transmission lines so it
is familiar with offshore project impacts.

b. Con - Unclear as to whether applicant must
obtain property interest on OCS to obtain a
Corps permit as Corps permits do not confer
any rights in OCS (for projects in state waters,
applicant can obtain state land lease) 

c. Con-Is application for sites first come, first
serve?  Can applicants come in and buy up
sites for transfer or resale? 
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C. Federal Energy Regulatory Commission   

1.  Basis of Jurisdiction: Section 23(b) of FPA, 16 U.S.C. § 817

FERC, pursuant to Federal Power Act,
16 U.S.C. § 817(1) ( �it shall be unlawful
for any person...for the purpose of
developing electric  power, to construct,
operate or maintain any dam...reservoir,
power house or other works...across
navigable waters of the United States or
upon any part of public lands or
reservations of the United
States...except in accordance with a
license...[issued  by FERC]. 

 FERC has determined that a wave
energy buoy is a hydro project with a
 �power house �  and that nav igable
waters extend twelve miles from shore. 
See Aqua Energy, 102 FERC ¶ 61,242
(2003) . 

2.   App licability:  

FERC summarily found that Aqua
Energy �s wave energy conversion
system was a  �hydro  project. �  This
finding was apparently based on the fact
that it used water to genera te electric
power and that the wave energy buoy
was a  power house.  As a resu lt of this
broad decision, it is likely that any ocean
technology (tidal, current, oscillating
water column) would be found by FERC
to be a  hydro project. 
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3.  Standards for Issuance of FERC License:

a. In issuing a license, FERC must give  �equal
consideration � to environmental and energy
concerns (Sec. 4(e) FPA, 16 U.S.C. § 797)
and be  �best adapted to a comprehensive
plan for developing a waterway, for protecting
fish and wildlife and for other beneficial uses
such as recreation, irrigation, water supp ly.) 
Sec. 10 (a) FPA, 16 U.S.C. § 803(a).

b. No special exemptions for demo projects. 
FERC has a procedure for exemptions from
licensing for small projects but applicants
need to obtain permission to waive licensing
requirements.

4. Pros and Cons of FERC Licensing Process 

a. Pro - Some coordination of multiple permitting
processes amongst agencies.  Also, in some limited
circumstances, where state requirements conflict
with FERC, FERC recommendations will preempt
state.  No need to obtain state siting permit.

b. Pro- FERC has standard in place for issuing a
license so applicants know what to expect.

c. Pro-FERC license gives licensee exclusive r ights to
develop and has procedures in place to allow
competition for sites and to avoid  �site banking � or
sale of licenses for pro fit.

d. Con-FERC process is lengthy and cumbersome
with various stages of consultation.  FERC has
proposed new license regulations so procedures
are also in flux.
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e. Con-FERC has no institutiona l experience with
ocean pro jects.   FERC rules, applications, etc...are
all geared towards river based pro jects. 

f. Con- uncertainty about whether applicant must
obtain property rights  to use of OCS to obtain
license.
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D.   DOI Leasing Program and HR 793

1.  DOI OCS Leasing Program

DOI has authority to  issue leases for minerals
production on OCS which includeds  �oil, gas,
sulphur, geo-pressured-geothermal and
associated resources.  43 U.S.C. § 1331(q).

Under current law, DOI has no authority to issue leases
for offshore renewables such as wind or wave projects
since they do not fall within the definition of minerals,
above.

2. HR 793 (introduced by Representative Cubin, 108th

Congress)

Authorizes Secretary of Interior to grant easements and
right of way on OCS for  �production, transportation or
transmission of energy from sources other than oil and
gas. �

3. Pros and Cons

a. Existing DOI program does not allow for leasing of
OCS for projects which is a negative.  But some
argue that leases are not necessary since offshore
wind and wave harvest renewable resources rather
than consume finite resources such as minerals.

b. HR 793 addresses the property rights issue on
OCS, but does not eliminate multiple agencies
required for licensing.  (E.g., offshore w ind would
require Corps permit while wave would need FERC
license, OTEC would need NOAA license).
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II.  Critique of Existing System and Proposed Solutions

A.  Problems with Existing System of Regulations

1. OTEC, offshore wind and offshore wave are all ocean
based technologies with similar environmental concerns
but each is covered by a d ifferent regulatory regime.  This
will lead to disparity in development of resources and
discourage  �hybrid projects � (e.g., combination wind and
wave) because applicants will have to  obtain multip le
permits and licenses from different agencies.

2. Lack of existing coordination and exchange of information
between agencies: FERC seems to be unaware that
agencies such as the Corps have longstanding ocean
regulatory process, while the Corps probably does not
realize that FERC has staked a claim to ocean wave
projects.  

3. Uncertainty as to whether applicants for Corps permit or
FERC license will need property rights to use OCS.  Law
at present is unc lear.

4. Most federally sponsored R&D offshore projects would be
exempt from compliance with license requirements.  But
agencies should have an exception for privately funded
demo projects to encourage private sector to  invest in
and sponsor offshore projects.
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B.  Proposed Solutions

1. Identify an agency which would have primary
responsibility  for a national offshore renewables
program, coordinating  multiple permit processes and
minimizing duplication of  e ffort. Alternatively, a t a
minimum, prevent FERC from asserting jurisdiction over
wave and ocean projects and vest power in Corps so at
least parity will exist for offshore wave and wind
development.

2. Provide for exceptions for demonstration projects whether
privately or federally funded.

3. Resolve the issue of need for property rights on OCS.


