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What Offshore Wind Developers Can Learn from the
FERC Hydroelectric Licensing Process

Carolyn Elefant, Esq.!

For the past eighty years, the Federal Energy Regulatory Commission (FERC)
has licensed private hydropower projects on the nation s navigable rivers, streams and
commerce clause waters. pursuant to its authority under the Federal Power Act, 16
U.S.C. § 796 et. seq.” By contrast, the United States still awaits the permitting and
development of the country s first offshore wind farm.>  So what can these two
technologies, past and future, have in common and more importantly, what can the new

upstarts, i.e., offshore wind learn from the older generation? Plenty, as this paper

Ms. Elefant s law firm, the Law Offices of Carolyn Elefant is headquartered in
Washington D.C. Ms. Elefant specializes in all aspects of energy regulatory
practice, hydroelectric licensing and renewables development and permitting.
She complements her energy practice with litigation in both the federal appellate
courts and federal, state and administrative fora. Her firm website which offers
many resources on marine renewables can be found at
http:/www.his.com/israel/loce.

Offshore wind projects are not subject to any licensing requirements under the
Federal Power Act. Sections 4 and 23(b) of the Federal Power Act give the
FERC the power to license projects located on federal lands or navigable or
commerce clause waters AND which use water to generate power. Since
offshore wind uses wind as the source of generation, the Federal Power Act does
not apply. The purpose of this paper is to use the hydro model as an analogy for
offshore wind development; it is not intended to suggest or advocate that
offshore wind is orshould be licensed by FERC. For more discussion of laws
applicable to offshore wind permitting, see Summary Table,

http://ww w.his.com/~israel/loc e/table .pdf.

Currently, a proposed wind farm for Nantucket Shoals, Capewind, has applied for
permits from the United States Army Corps of Engineers and various other state
agencies (see http:/www.capewind.org) while the Long Island Power Auth ority
just completed solicitation of bids for a wind project off the coast of Long Island.
See http://www.lioffshorewindenergy.org)
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describes.
|. Parallels Between Hydro and Offshore Wind

Most obviously, both hydroelectric projects and offshore wind are wet
technologies, i.e., they are sited on water rather than land. Consequently, they may
impact multiple competing interests such as navigation, fisheries, recreation, coastal
zone development, beaches, irrigation and other uses.* By contrast, many onshore
wind projects are sited in remote areas or on lands which will not sustain a multitude of
uses.

The location of hydro power projects and offshore wind on waters gives them
another common feature: because waters and the lands beneath them are publicly
owned,’ siting of these projects typically involves acquiring leases or use permits for the
waters or lands rather than condemnation or purchase of property. ° The requirement of
obtaining a use lease from a state or federal body - which in itself may trigger
environmental review - is an added consideration unique to water based projects.

Finally, federal agencies tend to play a dominant role in licensing offshore wind

and hydro. Under the Federal Power Act, FERC, a federal agency, has sole

See Section 10 Federal Power Act (listing various uses of waterways affected by
hydropower development); 33 C.F.R. § 325.3(c)(identifying uses to be evaluated
in issuance of Section 10 Rivers and Harbors permit process).

For example, states own the lands under state waters, which are defined as
waters extending three miles from shore under the Submerged Lands Act, 43
U.S.C. § 1301. Lands under waters beyond three miles constitute the outer
continental shelf (43 U.S.C. 8 1333 et. seq.) which are held in trust for public use
by the United States.

Some onshore wind projects, however, may be sited on federal lands and involve
the same considerations regarding permits as offshore projects and hydro.
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responsibility for licensing private hydroelectric projects on navigable or commerce
clause waters as well as federal lands. However, offshore wind projects - whether
located in state waters, three miles from shore or beyond’ - because of their impacts on
navigation can expect the United States Army Corps of Engineers, through its authority
under Section 10 of the Rivers and Harbors Act - to play a primary role in permitting.
Consequently, offshore wind developers, even those who have obtained permits for
onshore projects, must familiarize themselves with federal permit procedures and
develop a good working relationship with both federal and state agencies.
Il. Lessons to Be Learned

A. Renewable Does Not Mean Loveable

Since the mid-1980s and the enactment of the Electric Consumers Protection Act
(ECPA) of 1986 (which imposed rigorous environmental review requirements on the
hydroelectric licensing process), hydropower has fallen out of favor as a source of
power, despite its renewable benefits. ECPA has deservedly given resource agencies
and environmental groups more input into the licensing process which has resulted in
needed mitigation of adverse impacts. But at the same time, ECPA has allowed hydro
opponents more opportunity to magnify adverse impacts on fisheries, water quality and
recreation which has given hydropower a bad reputation amongst its renewable peers.
As a result, hydro developers now realize that they do not gain extra points for being
clean and have adapted their licensing strategies accordingly.

Offshore wind developers are beginning to experience a similar phenomenon as

See Submerged Lands Act, 43 U.S.C. § 1301 (defining line betwe en state waters
and beyond as three miles).



evidenced by the controversies in permitting the CapeWind Project.? Although
ultimately, little can be done to change the minds of project opponents, the point is that
offshore wind developers should at least prepare themselves for this opposition and
develop strategies for managing it.
B. Be Proactive

The FERC licensing (or re-licensing) process can sometimes extend as long as
five years or more, especially for large projects of several hundred megawatts which
have caused environmental damage through past operation, affect many different
interests and draw numerous intervenors. In addition, FERC s procedures require
multiple step, mandatory consultation with agencies and submission of conditions by
certain resource agencies. Delays by these agencies can also slow the process. To
add more coordination to the process, FERC allows for an alternative licensing
process °which allows applicants to take the lead and develop procedures best suited to
accommodate all of the agencies in the case. At the end of the ALP, the applicant and
stakeholders are typically able to arrive at an agreed upon license application with
conditions for mitigation which can then be expeditiously processed.

There is no existing analogy for the ALP for offshore wind, but the same
concepts could govern. Offshore wind developers should not make the agencies do all

the work but should propose ways that they can best process applications and perhaps

See http://www .saveoursound.org for a description of the opposition to the Cape
Wind Project.

See FERC Website http://www.ferc.gov/hydro/hydro2.htm for a description of the
ALP as well as FERC s proposed new rules for coordinating and expediting the
licensing process.




even comment on the applications before it is filed.
C. Collaboration Beats Litigation

The ALP process lends itself to a collaborative licensing process, where the
stakeholders (which might include resource agencies, Indian tribes, trade associations,
etc..) Work with the license applicant to develop an application to satisfy all interests.
These may even include a settlement on mitigation and enhancement efforts.
Collaboration takes time - it involves frequent meetings and interchange and may even
necessitate hiring a neutral facilitator to work out differences. But the process helps
licensees avoid unpleasant surprises - such as costly and unexpected mitigation
measures in the environmental impact statement or agency order down the line."

Offshore wind developers should consider whether collaboration can work for
them. As noted, it can be a costly process, but it gives stakeholders a real stake in the
process. If stakeholders are offered a benefit, they may lose it if the project is not built
or if a less suitable alternative is adopted, so it gives them reason to support the project.
In addition, collaboration avoids uncertainty which can make projects more attractive to
investors who prefer to know the bad news up front. And for all the cost, collaboration
remains cheaper than litigation.
D. The Importance of Technical Clarity and Building Agency Respect

Although PR might help build grassroots support for a project, it will do little to
convince agency staff to grant approval. A study of successful hydro relicensings

showed that the ability to define issues with technical clarity was the most important

1o See EPRI Study on Benefits of Collaboration in Relicensing,

http:vww.epri.com/attachments/232146/1000737.pdf
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factor to achieving resolution with the reviewing agencies."* Working on technical
details with agencies gives their qualified and committed staff the respect they deserve
and helps to build trust. However, it should be noted that technical clarity is most
important where there is disagreement over scientific issues - e.g., the extent of impacts
or effectiveness of mitigation. Where the disagreements over the project are more goal
oriented and involve questions over the projects primary purpose, e.g., to generate
power or provide mitigation, technical clarity is less effective. Offshore developers
should therefore take time to define technical issues clearly and work alongside agency
personnel to reach a better understanding so as to attain success.
E. Deal With the Locals

In the hydro arena, a controversial project may attract the attention - and
opposition - from large national advocacy groups. This opposition, however, will not
necessarily doom a project so long as it has local support. And hydro developers tend
to be most successful in working with local groups who are most familiar with the project
impacts and have incentive to compromise. In addition, mitigation and negotiation
should target efforts at local groups because where they sign on, other opposition will
minimize.*
F. Dealing With Uncertainty

Many of hydro s impacts are now known, although some uncertainty remains: as

projects operate over time, they change the environment and impacts can change as

1 USGS Study, http:/www.mesc.usgs.gov/products/pubs/2669/2669_full.htm|

12 U.S. Gen New England, 99 FERC { 62,025 (2002) (collaborative licensing with
benefits for local environment).




well. Because offshore wind remains new, there is little data on long term operational
impacts.

One way that FERC now addresses future uncertainty is to include a reopener
clause in licenses which allow the agency to modify the terms and conditions in the
even of future harm. The reopener allows developers to avoid costs of mitigation in the
short term but in the long run, the developer will bear the added risk if the project has
adverse impacts. A second way that FERC deals with future uncertainty is to contribute
an agreed upon amount annually to a mitigation fund, which lays out the developers
liability upfront and avoids later surprises.*

Wind energy developers must deal with potential uncertainty: it is too easy for
opponents to ask for project disapproval because no one can tell what the future will
bring. Wind energy developers can examine the ways that licensees at FERC have
dealt with uncertainty and come up with a method best suited to the project at hand.

F. Decommissioning

The task of decommissioning a large dam is huge - far larger than would ever be
involved with an offshore wind farm. FERC is still developing policies on project
decommissioning a process which has been controversial both because of the costs of
decommissioning a project as well as questions regarding FERC s authority to order
decommissioning.” FERC is thus reluctant to mandate decommissioning funds but will
do so on a case by case basis. FERC also encourages parties to reach their own

resolution on decommissioning issues, such as that reached in Consumer Power 68

13 See e.qg., US Gen, 99 FERC 1 62,025 (2002).

14 FERC Policy Statement on Decommissioning, 60 Fed. Reg. 339 (1/1/95).
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FERC 1 61,077 (1994) where the parties deferred the issue for ten years, after which
the licensee would evaluate costs of retirement and include those costs in rates.

Also in decommissioning, FERC has learned that once a project is in place, there
are adverse impacts to dam removal as well. Thus, decommissioning options might
range from full dam removal to leaving the dam in place but ceasing generation.

In many ways, offshore wind developers will not face the same decommissioning
problems as hydro developers. Decommissioning of wind is not likely to be as costly as
hydro. Moreover, wind developers can examine other options taken by oil developers
such as the rigs to reefs project where old rigs are converted to artificial reefs to
support marine habitat.

lll. Conclusions

Offshore wind shares much in common with its older, distinguished counterpart,
hydro. Many of the obstacles that offshore developers will face from obtaining multiple
federal and state permits to working with a variety of agencies and numerous
stakeholders to confronting and dealing with future uncertain impacts have been
successfully overcome by hydro developers. Offshore wind developers should glean
what they can from the FERC hydro process and apply it to further ensure the success

of their projects.



